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SUMMARY: 

At 9:50 a.m., the clerk distributed copies of Sarokin's written 
opinions denying defendants' motion to strike the testimony of 
Harris and Jaffe and denying defendants' motion for mistrial based 
on prejudice to the remainder of the case caused by plaintiff's 
evidence admitted -in support of the claim on alternative design, 
which has now been directed out of the case. The opinion states 
that the prejudice can be cured by striking certain evidence and 
by giving appropriate jury instructions. Sarokin's opinion 
recognizes that certain of plaintiff's expert testimony on the 
failure to market and publicize the safer cigarette is potentially 
prejudicial and he will instruct the jury to disregard it. The 
court will not strike such evidence if it directly relates to the 
actual or constructive knowledge of defendants pre-66 concerning 
the alleged hazards of smoking. This evidence is also relevant to 
plaintiff's pre-66 failure to warn claims against Liggett. 
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Sirridge began his direct examination of Dr. Gould at 10:10 
a.m. The majority of Gould's direct testimony focused on his NEC 
classification system. Rose Cipollone's medical records and the 
pathological diagnoses of her cancer. Walters began her cross 
examination of the witness at 12:20 p.m. 

WITNESS: Dr. Victor E. Gould 

IDENTITY: Defendants' Specific Causation Expert 

EXAMINER: DIRECT: Patrick Sirridge TIME: 2 hrs. 10 min. 

CROSS: Cynthia Walters TIME: 0 hrs. 30 min. 

TESTIMONY: 

Gould is assistant chairman of the department of pathology at 
Chicago's Rush Presbyterian Medical Center. Sirridge had Gould 
explain his extensive professional training and professional 
experience, including residencies and fellowships in pathology 
across the United States and in Europe. Gould has been board 
certified in anatomical pathology since 1966 and since he began at 


Source: https://www.industrydocuments.ucsf.edu/docs/sngb0003 
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Rush in 1975, their department has examined approximately 21,000 
specimens each year, including 150 lung tumors per year. For the 
past 10-12 years, he has specialized in neuroendocrine carcinomas 
(NEC) of the lung. Gould noted that one of his teachers in the 
early 1960's was Sommers who is now a close personal friend and 
who has co-authored several articles with Gould -- some with CTR 
support. 

Walters tried to use her voir dire to suggest that other 
institutions such as Mass. General, where Mark is on staff, saw 
hundreds more lung tumors. Sirridge objected and Walters had no 
further questions or objections to Gould's qualifications. 

Gould began his testimony by explaining that he developed a 
new classification system for NECs because of confusion in this 
area. Diagnosing tumors is critical because it affects the type 
of treatment that is used. Gould's system, which is beginning to 
be accepted as the standard since its introduction in the early 
1980's, has four categories of NECs: bronchial carcinoid, well- 
differentiated NEC, intermediate cell NEC and small cell NEC. 

Gould explained the multitude of other terms that had been used to 
classify these tumors and displayed a chart showing that well- 
differentiated NECs (category 2) are called atypical carcinoid. 

He noted the survival rate for ATC was three to five years but for 
intermediate and small cell the survival rate was less than 18 
months. 

Sirridge had Gould explain that he had received a CTR traveling 
fellowship in 1971 to go to Europe to study the pulmonary effects 
of high concentrations of oxygen and he acknowledged that other 
work had been partly funded by CTR grants. Gould testified that 
he had spent approximately 140 hours on this case and had received 
approximately $45,000 in payment. 

The remainder of Gould's testimony focused on Rose's medical 
records and the pathological diagnoses between 1981 and 1983. In 
all respects, he confirmed Sommers' diagnosis of ATC and reviewed 
• the pathological reports and slides for each hospitalization to 

point out the features which supported his diagnosis. He noted 
that he does not always agree with Sommers' diagnoses and the fact 
of his friendship with Sommers did not affect his opinion in the 
slightest. 

In response to plaintiff's experts' contention that Rose 
survived for 39 months only because her tumor was accidently 
detected early (a "limited stage" tumor), Gould noted that data 
suggests that even limited stage small cell lung cancer patients 
do not survive longer than 2 years. "The survival is appalling." 
Rose's survival of 39 months is "highly consistent" with ATC. His 
direct testimony concluded with his opinion that an autopsy in 
this case "may well have provided useful information." 
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Walters began her cross by suggesting that Gould had spent 
the majority of his 140 hours preparing with Sirridge and other 
Shook, Hardy & Bacon lawyers. Gould conceded he has testified for 
the defense in 10-12 medical malpractice cases but he quickly 
volunteered that "no one from the plaintiff's side ever called 
me." Walters used the fact that Gould co-authored some partially 
CTR funded articles with Dr. Goldenberg, his wife, to bring out 
that he changed his name to Gould upon becoming an American citizen. 

Walters showed Gould a CTR grant application in which he 
proposed to set up a tumor registry which would keep track of 
smoking history. After Gould pointed out that this application 
was not funded by GTR, Walters reviewed six other articles he 
authored based on research funded in part by CTR. Superficially, 
the other articles had no apparent relevance to smoking and health 
(e.g. thyroid cancer, breast tumors, cranial nerves, etc.) and 
Walters is suggesting CTR refused to fund the project which was 
really related to smoking and health. 

ASSESSMENT: ... 

Gould is a tall, balding gray-haired man who presents a 
distinguished appearance. Born and raised in Argentina, he speaks 
with a slight but noticeable accent. His credentials are extensive 
and the jury seems attentive, especially when he left the witness 
stand to point out significant features on the photographs of Rose's 
tumors. Sarokin did not leave the bench a single time to look at 
any of the exhibits, although most had previously been used by 
Sommers and others. 

Several weeks ago, Sarokin ruled that plaintiff's counsel 
could not link Northrip, Parrish and Sirridge with Shook, Hardy & 
Bacon since several exhibits with the firm letterhead had been 
introduced by plaintiff. Walters repeatedly asked Gould if be had 
met with "Mr. Sirridge or any other Shook, Hardy lawyers." At a 
sidebar, Parrish vigorously protested this apparently intentional 
violation of the court's ruling. Walters claimed she was unaware 
of the prohibition. 

PROJECTION: 

Walters' cross will probably take an additional hour. Defense 
counsel intend to ask Sarokin to adjourn at the conclusion of 
Gould's testimony because his ruling this morning affects the scope 
of Kensler's testimony. If necessary, the deposition of Rose will 
be read. 
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